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JUSTICE EMBODIMENT AS AN ESTUARY OF LAW BASIC VALUES
“A PHILOSOPHICAL ANALYSIS OF CONSTRUCTIVISM PARADIGM”

Mukhlis R., SH., MH!

Abstract

Justice or a just action is subjectively understanding of every person. A part of the

“hree basic values of law is justice, in addition to the value of legal certainty and utility value.
Fancasila as the basic philosophy of the law containing the word ‘just’ on the second and fifth
o its pilar. Constitutionally Article 24 of verse (1) of the 1945 Constitution also contains the
word ‘just. The legislation is an operational basis of the law, as mentioned in Article 8 (3) of
~=w Number 16 of 2009 on Public Prosecution. Article 2 (2) of Law No. 48 of 2009 on the Basic
“rinciples of Judicial Power. Sociologicaly each individual can understand and interpret the just
sctons if they are appropriate to the mental construction that is built based on the historical
:;round, religious values, habits and customs values which are believed to be true. Justice

= =terpreted subjectively o the basis of each personal’s mental constructs. In the history of
= development of science, there are various schools and theories that talk on behalf of jus-
“e= Justice in the view of Aristotle, for example, has various restrictions and limitations. The
smpurical meaning on the nature of true justice is implied from the designation of Judge as

tH

W s representative on Earth. Judges are required to present a sense of justice in the struggle
== ltigants (including the community as part of the owner’s sense of justice). In doing their
SSssion, the judges are required to provide a closer sense of the justice of God. So, in deciding

& &ase the judges should always deliver justice subjectively based on pieces of their thinking
“ssstruction (mental constructs) which are developed by conviction, the process of evidence
S =gal values that live in the community.

Sewurds: Law, Justice and Mental Construction.

A Seroduction

Throughout civilization, perhaps there is nothing else which is most loudly voiced
e rom the call demanding for a fair act or decision / a fair law or unfair treatment. Likewise,
"= most blasphemous behavior which is voiced loudly is about injustice.? The question then
&s=s ‘vhat isreally a justice" [s it is something that can be granted or its presence can be felt

The word , justice" derives from the word ,just" or ,adil" (in Bahasa Indonesia) which

= ::sJ& translated as a fair deed or a fair treatment. The word ,fair" is understood in some

=cts has the same meaning as ,not biased, impartial", as well as understood as ,taking side
W= the right, adhering to the truth®, and ,not arbitrary."*

Justice as one of the basic values of law is the estuary of all the values expected by
==c= individual. Justice is manifested in every context of connections made by humans as social
Seimezs, creatures and as individual with devinity. As he dream of everyone, justice becomes a
siuable commodity in in the implementation. It is considered as something with high worthy.

—=cturer of Law Faculty of Universitas Riau, presented at 6th Conference of AFHI, Post Graduate Program of Legal Study,
ndan University, Bandung ,16-19 Nov 2016.

2, Teori-Teori Keadilan, translated from Six Thearies of Justice Karen lebacqz, Augsbung publishing House,
apolis, 1986, by Yudi Santoso, Nusa Media Bandung, 2015, page 1.
iamus BESAR Bahasa Indonesia, Online Version, www.kbbi.web.id, accessed on 14 Oktober 2016.
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Pancasila as the staat fundamental norm has outlined through the grains of the nature of justice
as setoutin the second principle: a just and civilized humanity, and in the fifth principle: social
justice for all Indonesian people. Li
justice is confirmed in Article 24 paragraph (1) of the 1945 Constitution: “the judici

al power is
an independent power to organize judicial administration to uphold law and justic

e

The background to the foundation philosophy (staat fundamental norm) and the above
constitutional basis of the leads us to operational and concrete practical when an event occurs.
Legal events that occur in the community demand the judge as an institution authorized by the
State to conduct judiciary to uphold law and justice. A simple example is when there is a theft.
Normatively, the Article 362 stipulates as follows: “Whoever took part or wholly owned by

another person with the intention to have it unlawfully is threatened with imprisonment of
five years or a maximum fine of nine hundred rupiah”

B. Problems of the Research

Based on the preliminary background as mentioned above, the focused issues to be discussed is
how do the the views of different thoughts on theory of justice, and what is the understanding
on the philosophical study of justice through the constructivist paradigm?

justice would be better understood as it is described systematically (ontology, epistemology,
methodology and methods). In addition to using literature study, this analysis method also uses
in-depth interviews to several informants who were selected purposively.

C. The Research Method

This philosophical analysis is using constructivism as a basic belief system or
worldview, so that the problem of What kind of justice to be shown by the judge in the case
of the theft, which is proven to satisfy the elements of Article 362 of this Criminal Code? The
question reminds us of the various forms of stealing which is taken up by the court. The basie
values of law which is most prominent in every decision of the judge is whether the value sf g

rule of law, or the law of expediency value or the value of justice itself. Judicial inde p=—~3

is guaranteed by the constitution and laws to get no intervention by any party.* Should s
judge punish any thief with a penal

ty of five years in prison? Or the judge will realize justice
in accordance with the legal events depending the context ? When the judge makes a decisios
exactly as stipulated in Article legislation, what appears here is the commong adage “The judge
isj n the judge acquittes or punish with minimal threat, it wil] alse
appear another remedy or grievances of the victims.

The issue of the embodiment of justice should be framed with a paradigmatic
understanding, so the reality is placed in context. In the broader sense, paradigm is an umbrella
of philosophical system which includes ontology, epistemology, and a specific methodology.
Each consists of a series of basic belief or worldview that can not simply be exchanged (with a
basic belief or worldview of ontology, epistemology and methodology of other paradigms).®

Ahmad Kamil,Filsaat Kebebasan Hakim, Kencana, lakarta, 2012, Pages 4-5
N.Y. Denzin dan Y.S.Lincoln, Introduction: Entering the Field of Qualitative
Handbook of Qualitatif Research, Sage Publications, Inc,,

Akuntabilitas Kepolisian Dalam Penegakan Hukum’Suatu Tela
2015, page. 7

Research in N.X Denzin and Y.S.Lincoln (eds)
London, 1394, in Erivn Indarti, kekuasaan,Otoritas, dan
ah Filsafat Hukum(laporan Penelitian), FH Undip Sema rang
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D. Result and Discussion
1. The views of different thoughts on theory of justice

When men agree with the existence of justice, then justice should color all aspects
of life, including a relationship with God, with human beings, with the community, with
government, with nature and with other God’s creatures.® Because of the importance of justice
as avalue, it is sought by everyone, and it attracts attention of many people because it is labeled
as a good thing. Thus, in the context of the history of the development of human civilization,
there are many schools or theories of justices presented by some experts or scholars.

Theory of justice by John Stuart Mill” describes that he first understood justice when
he was confronted with a claim or personal rights and sought to underly these claims with a
atilitarian argument. According to Mill, there is no theory of justice that can be separated from
the demands of expediency. Justice is a term given to the rules that protect the claims deemed
=ssential to the welfare of society, claims to hold promise, to be treated equally, and so on.
The calculations are the main ideas associated with utilitarian. Justice relies on the expediency
principle and should not conflict with this principle.

Another theory is proposed by John Rowls® that offers a complex and strict theory of
justice based on the excellent understanding of the potential use of social contract as the basis
of theory of justice. Rowls principle clearly protects the most disadvantaged parties in society.
No exchange of their freedom or welfare of the welfare of others is allowed. Fundamental
freedoms should be distributed equally and should not be sacrificed for the sake of economic
zchievements. If income, social status, power and privilege are distributed unequally, then the
unequal distribution is allowed only if the conditions make the less fortunate better than the
previous conditions.

Justice theory by Robert Nozick considers that the State is rejected in distributive
ustice. Justice is limited to the individual exchanges commutative space. Nozick argues that in
f2ir trade justice can not make any substantive claim, other than simply contains procedural
requirements for equity exchange. Nozick disagrees with justice which requires a special
distribution of goods, but agrees with any distribution resulting from the fair choices

and the free exchange as far as the starting point and the procedure of the exchange were run
fairly.®

Various views about fairness or justice theory, including theory of justice as mentioned
zbove (Mill, Rowls, Nozick) and the theory of justice as a common good in Catholics are alike
as utilirian.!® This includes the view by Reinhold Niebuhr who believes that justice is relative
znd injustice is also relative.'! I believe that justice must be in accordance with the provisions
of God. The degree of fairness is determined by the quality of a person’s faith or morality. The
nigher the quality of one’s devotion and closeness with God, it is increasingly easy for him to do
justice or justice.’? Fair in the order of God is in accordance with the condition of the individual,
because God's decision is not accompanied by motivation and specific intervention, as was the

Sukarno Aburaera,dkk, Filsafat Hukum teori dan praktek, Prenada media group, Jakarta: 2014,Pagel 177.
Karen Lebacqz, op-cit, Pages 21-22.
Karen Lebacqz,loc-cit pages 61-62.
Karen Lebacqz,, op-cit pages 101-102.
* Karen Lebacqz,, op-cit page 133,
= Karen Lebacqz,loc-cit page 172.
- - Be just. Itt is nearer to piety! ( Qs: Al Maidah:8).
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